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As market participants and regulators implement
risk controls and reforms to address the current
real estate climate, the relocation closing process

has become an exercise in adaptability. Lenders are reex-
amining their underwriting practices and looking for ways
to minimize their exposure to the risks associated with dis-
tressed property, such as title
defects and fraud, while fed-
eral agencies seek t o protect
consumers going forward
and reintroduce liquidity to
the market. These trends pre-
sent unique challenges to the
successful transfer of reloca-
tion property, which already
is misunderstood by the gen-
eral real estate community.
This series of articles (the
first, “Revis iting the FHA
Anti-flipping Rule,” was fea-
tured in the May 2010 issue
of MOBILITY) examines three
developments that relocation professionals should be
aware of to ensure a successful real estate closing.

Working out a short sale of transferee property always
requires vast stores of patience, finesse, and industry
expertise. Yet once the lender sends the agreement
and/or closing instructions, it is more important than
ever to be on the lookout for potential pitfalls. In
response to a very real risk of fraud in the short sale mar-
ket, lenders are including various clauses in their docu-
mentation that purport to allow them to unwind the
short sale approval (i.e., reinstate the lien) under certain
circumstances. While the language varies by lender, there
generally are clauses addressing both fraud and flipping.
A few of the more prevalent include:

• “If the property was acquired by any means of fraud,
Lender reserves the right to pursue any and all actions
available to it to offset its losses. If it is determined that
Seller(s) and/or Buyer(s) participated in any way to the
fraud, this short sale will be void, and the Note and
Security Instrument will remain in full force and effect.”

• “Lender requires full disclosure, which includes all
details of the transaction on both the Seller and Buyer
side of the HUD-1. If Lender finds full disclosure was
not made at the time of the approval, the approval
becomes null and void.”

• “There are to be no transfers of property within 30
days of the closing of this transaction.”

There are two major issues with these clauses. First, few
underwriters would be willing to insure title when the
sale is subject to any of these provisions, as there is no

way for them to know whether full disclosure was made,
whether the property will be resold in the near term, and
the like. The possibility of the lien being reinstated and
property foreclosed on typically will lead to a policy
exception or inability to insure title. At best, the title poli-
cy would include an exception to any title defects relating

to one of these clauses, and
may require further assur-
ances such as affidavits from
the relocation management
company (RMC). Second,
and of particular importance
to AV and buyer value
option (BVO) homesale pro-
grams, a RMC’s ability to
resell the property to a
potential purchaser may be
limited by a clause that pro-
hibits subsequent transfers
for a period of time (e.g., 30
days, close of escrow, and so
forth).

If any of these clawback provisions are present, it typi-
cally will be necessary to explain the relocation process
and have the lender remove the language or seek written
assurances from an authorized person at the lender that it
will not be enforced under the circumstances presented.
In discussions, it is important to remember that when a
lender sees two sales in close proximity, they assume that
there is a profit being made on the resale, and in the con-
text of a short sale, they often are correct to conclude
that it is coming out of their bottom line. It then
becomes vital that they understand there is no such
motive in a managed relocation—the lender is receiving
fair market value for the property, not a fraudulently
depressed value presented as fair market in order to pock-
et the spread on resale. The RMC’s interests actually are
aligned with the lender’s—the RMC’s goal is to facilitate
the transfer of the transferee’s distressed property, and
the lender wants to avoid the additional expense and bur-
den of foreclosure proceedings and the REO market. As
with many of the recent risk controls being implemented
industry-wide, opening a dialogue with the lender as soon
as possible to explain the relocation process is the best
way to ensure a transaction will not be unwittingly com-
promised.
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In recent discussions with lenders, one of the most apparent develop-
ments affecting the industry is a reinvigorated approach to ensure 
that their loans comply with all applicable underwriting guidelines. 

Secondary market investors typically reserve the right to sell back non-
conforming loans, and in the current market climate it is more important 
than ever for lenders to ensure they will not be left holding problematic 
mortgages. On mobility transactions, this enhanced scrutiny is seen most 
often in objections relating to the FHA Anti-flipping Rule, a subject 
of much discussion in our industry in years past. Generally, the rule 
prohibits FHA financing in two circumstances: when the seller has not 
owned the property for a certain period, typically 90 days; and when the 
seller is someone other than the owner of record. Thanks to Worldwide 
ERC® lobbying efforts, mobility transactions are exempt from the time 
restrictions on resales, but there is no such exemption from the owner of 
record requirement.
From its adoption in 2003 to the latter months of 2008, the rule was not 
a common cause for objections to the sale of relocation property to FHA 
borrowers. While the two sales might objectively look like a flip, it was 
generally understood that there was little risk of fraud or inflated sale 
prices because of a relocation management company’s (RMC) involve-
ment in the transaction. However, as FHA loans became more popular 
and underwriting scrutiny increased, lenders began objecting to the use 
of a single deed based on the rule. Namely, if an RMC sells property to a 
resale purchaser when they are not in title, they are not the owner of re-
cord and FHA will not insure the borrower’s loan. Therefore, two deeds 
are now almost universally required for an FHA lender to fund the loan. 
It may even be the case that a lender will require the first deed be record-
ed before resale closing, so that the RMC is the “owner of record” when 
underwriting decisions are being made on the borrower’s loan. Attorney 
Burton S. Kliman of Kliman Law Offices, P.C., Newton, Massachusetts, 
who specializes in both relocation and investor transactions, adds, “When 
two deeds are used in a relocation transaction, instead of recording them 
simultaneously as is currently the practice, it may be better to split them 
up with the deed from the transferee to the RMC recorded first and 
then the deed from the RMC to the third-party buyer recorded at least 
30 days later in conjunction with the purchase money closing. The split-
ting up of the process coupled with any supporting documents relating to 
the transfer may be enough to satisfy most lenders.”
Although the rule explicitly exempts mobility transactions from the rule’s 
time restrictions on resales, there are still instances where it can pose a 
problem. In an abundance of caution, certain lenders may still require a 
written approval from HUD stating that the transaction qualifies for the 
relocation exemption before they will fund the loan. Generally, this is 
only the practice of smaller, regional lenders that do not have the mobil-
ity expertise of national lenders. If they feel they are not in a position to 
determine whether the exemption applies, they will wait for HUD to 

explicitly approve the transaction, which may take from one to six weeks. 
This issue may be alleviated, at least temporarily, by HUD’s recent one-
year waiver of the time restrictions. Effective February 1, 2010, proper-
ties that have been owned for less than 90 days will be eligible for FHA 
insurance if the lender determines that the transaction is conducted at 
arms-length (no identity of interest between the parties to the transac-
tion). While this provides further heft to the argument that the time 
restrictions should not apply, it remains to be seen whether lenders that 
required a written approval from HUD regarding the mobility exemp-
tion will do the same with regard to the arms-length requirement.
With FHA borrowers comprising a historically high percentage of the 
market, it is no small matter to plan for compliance with the Anti-
flipping Rule. While the availability of FHA financing certainly has 
increased the potential liquidity of transferee property, it should be 
understood from the outset that FHA transactions may introduce new 
costs, complexities, and even delays to the homesale process. If one deed 
typically is used in the state, a second deed, and all its attendant costs, 
may be necessary to convey title to an FHA borrower. If a property is 
already in inventory, it may be necessary to restructure the conveyance 
once it becomes clear that a potential purchaser will be obtaining FHA 
financing. Various third-party titleholder arrangements—nominee ser-
vices, trusts, and the like—may be called into question. If the lender will 
require a waiver from HUD, it may require copies of the sales contracts, 
an updated title commitment showing the RMC in title, and other evi-
dence of the transaction. If HUD does not respond in a timely manner, 
closing may have to be delayed and additional carrying costs incurred. 
Finally, while the Anti-flipping Rule is FHA-specific, it certainly is 
possible that the VA or even conventional lenders and investors may ex-
plicitly incorporate its key provisions into their underwriting guidelines, 
and we recently have seen indications that this may be on the horizon. 
One thing is certain: the FHA Anti-flipping Rule is not something to 
be overlooked as in times past, and planning accordingly will be key to a 
successful closing. 
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